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Opi ni on by Chapman, Adm nistrative Tradenark Judge:

The two applications involved herein were filed on
January 15, 1999, by Call Center Technologies, Inc. (a
Del aware corporation) to register on the Principal Register
the marks CLICK-TO CALL (application Serial No. 75621155)
and CLI CK2CALL (application Serial No. 75621157), both for

services identified, follow ng amendnent, as “providing
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| ocal and | ong di stance tel ephone services via gl obal
conputer networks for the electronic transm ssion of voice
and data” in International Cass 38. Applicant asserts, in
each application, a bona fide intention to use the mark in
comer ce.

The Examining Attorney has refused registration in
each application under Section 2(d) of the Trademark Act,
15 U.S. C. 81052(d), on the ground that applicant’s mark
(CLI CK-TO- CALL or CLICK2CALL), when used in connection with
applicant’s services, would so resenble the registered mark
CLI CK-N- CALL for “conputer software, nanely, software for
enabl i ng voi ce or other auditory comruni cati ons over
conput er and/ or tel ephone network™ in International C ass
9.1

When the refusal to register was made final, applicant
appeal ed in each application. Applicant and the Exam ni ng
Attorney have filed briefs, but applicant did not request
an oral hearing.

In view of the commobn questions of |aw and fact which
are involved in these two applications, and in the

interests of judicial economy, we have consolidated the

! Registration No. 2217646, issued January 12, 1999.
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applications for purposes of final decision. Thus, we have
i ssued this single opinion.

W affirmthe refusals to register. 1In reaching this
concl usion, we have followed the guidance of the Court in
Inre E. I. du Pont de Nenours & Co., 476 F.2d 1357, 177
USPQ 563 (CCPA 1973). See also, In re Myjestic Distilling
Conpany, Inc., 315 F.3d 1311, 65 USPQ2d 1201 (Fed. Cr.
2003). In any likelihood of confusion analysis, tw key
considerations are the simlarities between the marks and
the simlarities between the goods and/or services. See
Federated Foods, Inc. v. Fort Howard Paper Co., 544 F.2d
1098, 192 USPQ 24 (CCPA 1976). See also, Inre Dixie
Restaurants Inc., 105 F.3d 1405, 41 USPQ2d 1531 (Fed. Gr
1997) .

The Exam ning Attorney contends that each of
applicant’s marks (CLICK-TO CALL and CLI CK2CALL) is very
simlar to the registered mark CLI CK-N-CALL, as all of the
mar ks use the identical words “click” and “call,” and al
use non-di stinctive connectors, “to” or “2” or “n,” and one
of applicant’s marks uses hyphens to separate the words and
t he connector, as does registrant’s mark; that each of
applicant’s marks is simlar in sound, appearance,
connot ati on and overall commercial inpression to the cited

regi stered mark; that the goods and services are rel ated
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and consuners understand that registrant’s conputer
software for enabling voice or other auditory

comruni cations over a conputer and/or a tel ephone network
and applicant’s | ocal and | ong di stance tel ephone services
via gl obal conputer networks are used for the sane purpose,
specifically, the transm ssion of voice over conputer

net works; and that because applicant’s services and
registrant’s goods will be used in voice comrunication with
call center representatives over the Internet, the sane
consuners will encounter the goods and services.

Applicant contends that the marks, considered in their

entireties, are different; that applicant’s services and
the cited registrant’s goods travel through distinct
channel s of trade to different consuners, with applicant’s
services directed to the end consuners, while registrant’s
goods are directed to the providers of such tel ephone
services; that the rel evant purchasers are sophisticated;
t hat there have been no instances of actual confusion; and
that the owner of the cited registration did not oppose a
third party’s application to register the mark CLICK TO
CALL (application Serial No. 75494850), although applicant
did successfully oppose the third-party application.

Turning first to a consideration of the cited mark and

each of applicant’s marks, we find that they are very
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simlar in sound, appearance, connotation and comrercia
inpression. Al of the involved marks consist of the words
“click,” “call” and a connector (“to” or “2” or “n”). In
addition, applicant’s CLI K- TO- CALL mark and the regi stered
mar k bot h include hyphens. The mnor differences are not
likely to be recalled by purchasers seeing the marks at
separate tines. Under actual nmarket conditions, consuners
do not have the luxury of a side-by-side conmparison of the
marks; and further, we nust consider the recollection of

t he average purchaser, who nornmally retains a general,
rather than a specific, inpression of the many trademarks
encountered. Thus, the purchaser’s fallibility of menory
over a period of time nust also be kept in mnd. See
Grandpa Pidgeon’s of Mssouri, Inc. v. Borgsmller, 477
F.2d 586, 177 USPQ 573 (CCPA 1973); and Spoons Restaurants
Inc. v. Morrison Inc., 23 USP@d 1735 (TTAB 1991), aff’'d
unpub’d (Fed. Cr., June 5, 1992).

Applicant’s nmarks and the registered mark are highly
simlar in connotation, all connoting how easy it is to use
applicant’s services or registrant’s goods relating to
t el ephone networks by sinply “clicking” in order to place a
“call.”

Turning next to a consideration of the respective

goods and services, it is well settled that goods and/or
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services need not be identical or even conpetitive to
support a finding of |ikelihood of confusion; it being
sufficient that the goods and/or services are related in
some manner or that the circunstances surrounding their
mar keting are such that they would |ikely be encountered by
t he sane persons under circunstances that could give rise
to the m staken belief that they emanate fromor are
associated with the same source. See In re Peebles Inc.,
23 USPQ2d 1795, 1796 (TTAB 1992); and In re International
Tel ephone and Tel egraph Corporation, 197 USPQ 910 (TTAB
1978).

It has been repeatedly held that, when evaluating the
i ssue of likelihood of confusion in Board proceedi ngs
regarding the registrability of marks, the Board is
constrained to conpare the goods and/or services as
identified in the application with the goods and/or
services as identified in the registration. See Octocom
Systens Inc. v. Houston Conputer Services Inc., 918 F.2d
937, 16 USPR2d 1783 (Fed. Cir. 1990); and Canadi an I nperia
Bank of Commrerce, N. A v. Wells Fargo Bank, 811 F.2d 1490,
1 USPQ2d 1813 (Fed. Cir. 1987).

Al so, confusion in trade can occur fromthe use of
simlar (or the sanme) marks for products, on the one hand,

and for services involving those products, on the other
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hand. See In re Hyper Shoppes (Chio) Inc., 837 F.2d 840, 6
USP2d 1025 (Fed. Cir. 1988); Safety-Klean Corporation v.
Dresser Industries, Inc., 518 F.2d 1399, 186 USPQ 476 ( CCPA
1975); and Steelcase Inc. v. Steelcare Inc., 219 USPQ 433
(TTAB 1983), and cases cited therein.

In this case, the registered mark is for “conputer
software, nanely, software for enabling voice or other
audi tory communi cati ons over conputer and/or tel ephone
network,” while applicant intends to offer the service of
“providing local and | ong distance tel ephone services via
gl obal computer networks for the electronic transm ssion of
voi ce and data.” The Examining Attorney submtted
printouts of numerous third-party registrations, based on
use in commerce, listing these types of goods and services
in connection with the same marks. See, for exanple,
Regi stration No. 2612061 for “conputer tel ephony systens
conpri sed of conputer hardware and conputer operating
software that integrates tel ephone systens with conputer
systens, ... and “tel ephone comruni cation services in the
nature of providing conputer telephone conmunications
services, including call center services and interactive
voi ce response tel ephony services”; Registration No.
2585702 for “conputer hardware and software for use in

transmtting and receiving audi o, video, text and data
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files via | ocal area networks, w de area conputer networks
and gl obal conputer networks, ...conmputer hardware and
software for use in digital tel ephony” and “providing high
speed tel ecommuni cati ons connections to conmputer and
comuni cations networks; digital tel ephony comuni cation
services, ..”7; Registration No. 2355506 for

“t el ecommuni cati ons equi prent, nanely tel ephone handsets
and tel ephone systens conprised of private branch exchange
(PBX), hybrid private branch exchange (PBX) and key

t el ephone systens, and software for use therewith for

provi ding el ectronic voice and data nessagi ng, ..” and

“tel ecommuni cations services, nanmely, |ocal and |ong-

di stance calling services”; and Registration No. 2508935
for “conmputer software for use over tel ecommunications

net wor ks, nanely, conmunications software for use in
transmtting messages, data and nultinedia information over
a gl obal network, . and “telecommunications services,
namel y, electronic transm ssion of messages and data, ...and
t el ephone conmuni cati ons services.”

When considering the third-party registrations
submitted by the Exam ning Attorney, we are aware that such
regi strations are not evidence that the marks shown therein
are in use or that the public is famliar with them Such

third-party registrations neverthel ess have sone probative
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value to the extent they may serve to suggest that such
goods and services are of a type which emanate fromthe
same source. See In re Albert Trostel & Sons Co., 29
UsP@2d 1783, 1785 (TTAB 1993); and In re Miucky Duck Mustard
Co., Inc., 6 USPQ2d 1467, footnote 6 (TTAB 1988).

The Exam ning Attorney also relies on applicant’s
pronotional materials submtted in response to an inquiry
fromthe Exam ning Attorney, which include the follow ng
st at enent :

s Aick2Call an Internet tel ephony
service? YES- dick2CallO provides
the ability for your custoners to talk
over the Internet using Voice over

I nternet Protocol, or “VolP”

technol ogy. dick2CallO allows your
custoners equi pped with multinmedia PCs
to speak with a call center
representative on the same tel ephone
line, wthout disconnecting fromthe

| nt er net.

Wi | e applicant contends that the trade channels are
“entirely different,” applicant does not explain what those
specific different trade channels are for these goods and
services. To the contrary, however, the Exam ning Attorney
has submitted printouts of third-party registrations
indicating the sane entities offer both of these goods and
servi ces under the sane mark.

Applicant argues that the purchasers of registrant’s

goods are the providers of comrunication over the |Internet
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and/ or a tel ephone network, whereas the purchasers of
applicant’s services are the end users, who are not
concerned with how applicant provides the service. W are
not persuaded by applicant’s argunent regarding entirely
different and distinct purchasers because (i) the
identifications of goods and services are not restricted in
any way with regard to purchasers (or trade channels); and
(ii) there is evidence of record to the contrary.

The Exam ning Attorney submtted printouts fromtwo
third-party web sites, both of which refer to and di scuss
how end consunmers will use registrant’s software. See the
foll owi ng quotes therefrom

Net Steps in with Support for Custoner
Anot her innovative solution for easier
Web support cones from Boul der - based
Gold Systens’ [registrant] Cick-N Cal
technol ogy [web site omtted]. By
installing Intel Internet phone
software, custoners can go to a Wb
site, click on a button with their
nmouse, and the phone automatically
starts up, connecting to a call center
or Web- based busi ness.

Al t hough users need a sound card,
speakers, m crophone and free |nternet
t el ephone software you can downl oad
fromGold s site, it’s still worth the
time and effort.

www. col oradowi t. org; and

Sun, Mcrosoft Courting Boul der Java
Devel oper

10
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The Boul der- based Gold Systens, Inc., a
comuni cations software devel opnent
conpany, has spun off a subsidiary
Click-N-Call Inc., which has entered
the Internet tel ephony field with a
nanmesake product that allows Netizens
to click a button on a conpany’s Wb
site and be connected to a custoner
service representative on a tel ephone.
The Web user can speak to the
representative through their nultinedia
conmput er wi t hout disconnecting fromthe
Internet. Because the call is made
usi ng the Internet connecti on,
custoners can view Wb pages whil e
talking to the representative. The
agent can then guide the custoner

t hrough the Wb site, answering
guestions, taking orders or providing
ot her services.

ﬁMMLbcbr.com

Thus, the record shows that registrant’s consuners
i ncl ude end users, i.e., the general public. Applicant’s
argunents that registrant’s custoners consist only of the
provi ders of tel ephony services and that these custoners
are sophisticated purchasers are unsupported by evi dence.
Mor eover, no such restrictions are in applicant’s and/or
regi strant’s identifications of goods. Thus, even if
evi dence of specific trade channels and/ or sophisticated
consunmers were of record, it would not be persuasive.

Even if the consunmers are rel atively sophisticated,
i.e., consuner-literate purchasers, they are likely to

believe that the parties’ respective goods and services

11
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cone fromthe same source, if offered under the invol ved
substantially simlar marks. See Weiss Associates Inc. v.
HRL Associates Inc., 902 F.2d 1546, 14 USPQ2d 1840 (Fed.
Cr. 1990); and Aries Systens Corp. v. Wrld Book Inc., 23
usP2d 1742, footnote 17 (TTAB 1992).

We find the respective goods and services are closely
related, and could be sold through the sane channel s of
trade, to the same classes of purchasers, which include the
public at I|arge.

Al t hough applicant’s attorney has represented that
t here have been no instances of actual confusion since
applicant conmenced use of its mark in March 1999, this
unsubst antiated statement is entitled to no consideration.?
Mpj estic Distilling Co., supra, 65 USPQ@d at 1205 (“Wth
regard to the seventh DuPont factor, we agree with the
Board that Majestic’s uncorroborated statenents of no known
i nstances of actual confusion are of little evidentiary
value.”). Inportantly, in this case, the applications are

based on Section 1(b) (bona fide intention to use the mark)

2 Applicant included for the first time with its brief on appeal

a decl aration of Dean VI ahos, applicant’s president, that
applicant commenced use of the marks CLICK-TO CALL and CLI CK2CALL
in March 1999. (The decl aration does not refer to the |ack of
actual confusion in any manner.) This evidence is untinely under
Trademark Rul e 2.142(d) and the Board has not considered it.

Even if it had been considered, it would not alter our decision
her ei n.

12
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of the Trademark Act, and there is no evidence of
applicant’s and the cited regi strants’ geographic areas of
sal es, or the anount of the sal es under the respective

mar ks. Further, there is no information fromthe
registrant. In any event, the test is |ikelihood of
confusion, not actual confusion. See Wiss Associates Inc.
v. HRL Associates Inc., supra, and In re Kangaroos U S. A,
223 USPQ 1025 (TTAB 1984).

Finally, applicant’s argunent that the owner of the
cited registration did not oppose a third-party’s mark
CLICK TO CALL is sinply irrelevant. There is no
information of record as to why registrant did not act
agai nst the third-party application, and this argunent
i nvol ves specul ation by applicant. See In re Dixie
Rest aurants, supra.

Deci sion: The refusal to register under Section 2(d)

is affirmed in each application.
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